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1. Introduction

The Imperiled

Klamath River Salmon
A Troubled History and a
Hopeful Future Under
the Central Valley Project
Improvement Act
by Robert A. McFarlane*

California's recent six-year drought exacerbated the long standIng struggle for the control and use of the state's water
resources. The debate has primarily been between those environmental Interests striving to preserve large in-stream flows
for the benefit of riparian wildlife habitats, and those interests
attempting to divert all available water for use in agriculture
and in the state's ever-growing urban centers. As riparian
ecosystems have been degraded by large water diversions, environmentalists have Join'ed with other groups who depend on
the continued viability of species supported by healthy river
habitats. These groups include the following: recreational and
commercial fishermen: civic leaders of North Coast towns
whose local economies are largely dependent on fishing;' and
Native Americans who have long depended on fish (especially
salmon) harvested from California rivers for subsistence, commercial. and religious purposes3
The populations of anadromous fish. 3 particularly salmon
and trout, have been in sharp decline for several decades due to4
several primary causes, Including excessive water diversions.
As anadromous fish populations decline to critical levels, commercial. recreational, and Native American fishermen, who have
traditionally battled with environmentalists over the size and
allocation of their annual catch, have now united with environmental groups to pursue their common goals of conserving the
Iremaining salmon runsl and increasing Ithe number of fish
available to all.I rather than continuing to quibble over their
lindividuall portions- of an ever-shrinking pie.'
The northern California fisheries on the Klamath River, and
its principle tributary the Trinity River. provide a tragic example
of the destruction of salmon fisheries throughout the Pacific
Northwest. Historically. the waters of the Klamath System 6 have
*Member. University of California. Hastings College of the Law Class 1994,
BAS Stanford University. 1990
I Although commercial fishing comprises only a small percentage of
California's aggregate economy. tocwns aloong the state's north coast relyon the local

salmon catch for much of their Income. a dependence that has been strengthened
with the decline of the region's Inging Industry, Se Richard C Paddock. FF-rn,
FarWay ci t.'e Wil Vach wit SaWnit LA. Tcazs. Mar 20. 1992. at At
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CAu.LRuNL FtsEts. 1850-190. at 32. 35-36.58 (196l
3. Anadromous fish are those that hatch In rivers, migrate to the sea to live out
their lives. and then return to the rivers of their origin to reproduce and to dite
4. Sre mif note 25 and accompanying ten
5 ludith W Constans. Tf En.Un')r.al R4Vi bs Haifi Pret'mica: A Scppy
Sc!ul:n (United States v- Washington, 759 F2d 1353 19th Cir). ter deWd. 106 S, C1
4071474 US_ 9941 (198511.61 VAsat L REv 731.731 (19836
6. Of all the troubled rivers In California. the Sacramento and San Joaquin
have attracted the most public attention because of the Important roles they play in
the states Central valley Prolect Set, eq. Eric Brazil. Mr.z tosJ.n StaZt . US WaUr
Prets Rrm ci Cantra Val.r Pin. S F Ek, ;. No'. I. 1992. at A4 Attention has
also been drawn to the two rivers because several endangered and threatened
species Inhabit their watem The winter.run Chinook salmon In the Sacramento
River was listed as a threatened species under an emergency rule Issued on August
4. 1989 54 Fed. Reg 32.085(19891 (codified at 50 C F R. J 226. 227 11990). The listIng became final on November 5. IM0 Endangered and Threatened Species.
Sacramento River inter-Run ChInook Salmon. 55 Fed. Reg, 46.515 (1990) (codified
at 50 C.F R. § 227 11990)1 Since I990. the number of the Sacramento's winter-mn
Chinook has so declined that fish is nose being consIdered by the National Marine
Fisheries Service for reclassification as an endangered species 59 Fed Reg. 810,811
119941
Additionally. the Delta smelt found In the Sacramento-San Joaquin Delta has
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supported a thriving fishery based on Chinook
salmon.7 However, during the recent six-year drought,
the seasonal runs of salmon in the Klamath-Trinity
System have declined precipitously, 8 and the size of
the yearly catch has plummeted. 9 These diminutions
have prompted regulators who manage the KlamathTrinity fisheries to place such severe limitations on the
annual harvest for both commercial and sport fishermen' 0 that these restrictions threaten the economic
vitality of the region's fishing industry." The decline in
the number of salmon and the resulting restrictions on
the legal harvest spell disaster for both the local
economies that depend heavily on the salmon catch,
and the Yurok and Hoopa Tribes who have traditional2
ly depended on the Klamath River salmon.1
The increasingly alarming demise of the Chinook
salmon in the Klamath-Trinity System has ramifications well beyond damage to the North Coast economy. Because Chinook salmon require favorable conditions in all portions of the Klamath Basin (from the
mouth of the Klamath on the Pacific near Reqaa to the
headwaters of both the Trinity and Klamath where the
Chinook spawn), the population's collapse indicates
the severity of environmental degradation throughout
the system. Therefore the salmon crisis, brought on by
excessive water diversions, overfishing, and the
destructive logging and development practices, which
clog the salmon's spawning grounds with silt and
debris, may signal the collapse of the entire Klamathbeen at the center of an on-going battle between environmentalists and
government agencies representing agricultural and urban water customers regarding the possible listing of the smelt as endangered. Id.
More recently, the National Marine Fisheries Service was asked to add
two more Sacramento River fish, the longfin smelt and the Sacramento
split tall, to the endangered species list. Id.While a similar crisis facing
the Klamath and Trinity Rivers has not captured public attention to the
extent that the Delta Controversy has, the two water systems share their
need for long-term solutions to protect their ecology and the fishing
based economies dependent on them.
7. Most estimates place the annual Klamath-Trinity salmon harvests taken by Native Americans prior to 1850 at 500.000 to 1.000,000
pounds. The largest commercial harvest of Chinook salmon ever recorded on the Klamath-Trinity System was 14 million pounds in 1912.
McEvoy, supra note 2, at 22.
8. In 1992, the number of salmon returning to the Klamath River
reached a record low. 50 C.F.R. § 663 (1993). 'As recently as 1930. some
80,000 Chinooks would writhe upstream and take a right turn Into the
Shasta River Inear Yrekal; many thousands more continued up the
Klamath litself. In 19911. only 700 fall-run spawners came to the Shasta.
and only 32.000 came to the Klamath Basin as a whole.' Paul McHugh,
Sept. 8, 1992,
Battle for Water Could beFatal to Klamath Salmon. S.F. CHRON..
at A13. Seealso Virginia Ellis. Disappearing Salmon Prompt Restrictions. L.A.
To Es, Apr. 25. 1992. at Cl I.
9. The state-wide catch for salmon has declined by more than 90
percent in the past four years, from a catch of over 600.000 pounds
between January I and June 30. 1988. to a meager 48.000 pounds during
the same period In 1992. lay Harlow. Local Salmon Make Short Appearance.
Aug. 12. 1992, at ZZI p, 9
S F,CHRON.
10 The National Marine Fisheries Service closed the commercial
salmon season on luly 29. 1992 and banned sport fishing along the most
productive stretch of the Klamath River, a one and one-half mile segment along the river's mouth, where large numbers of salmon congre50
gate In preparation for their swim to upstream spawning grounds. See
CF R.§ 661 (1993) (emergency Interim rule extending the effective date
of a harvest rate representing a 50 percent reduction of the 1991 target
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Trinity ecosystem. Even so, recent developments have
altered drastically these bleak conditions. 3
Critical legislation passed within the past two
years may save the Klamath River salmon. In 1992,
Congress passed the Central Valley Project
Improvement Act (hereinafter "CVPIA") with the
express purpose of revolutionizing water distributions
from the massive federal water projects in California's
Central Valley and in Oregon's Trinity River Basin. The
CVPIA's express purpose is "to protect, restore and
enhance fish, wildlife, and associated habitats" In the
areas affected by federal project water diversions.' 4 As
part of its overall goal to "provide lin-streaml flows of
suitable quality, quantity, and timing to protect all life
stages of anadromous fish, " 15 the CVPIA restricts the
award of new water contracts from the Trinity,
Sacramento, and San Joaquin Rivers, 16 and specifically
guarantees that 340,000 acre-feet per year will be
7
released from Trinity Lake into the Klamath system.
That amount represents the "magic number" that the
United States Fish and Wildlife Service has determined
is necessary to insure the survival and health of the
Klamath salmon fishery. 18
The importance of the CVPIA cannot be underestimated, yet it comes over a century after the salmon
populations in the Klamath and Trinity Rivers were
first threatened by human activity. In any analysis of
future of the Klamath salmon, an awareness of the history leading to the passage of the CVPIA is as imporharvest rate): 57 Fed. Reg. 33,128 (19921 (closure of the recreational
salmon season after the years quota of 3.500 Chinooks had been
reached on July 20, 19921: 50 C.F R. § 661 (1992) (emergency Interim rule
and notice of 1992 fishery management measures). See also Side Tracks,
S.F. CHRON.,
July 29, 1992. at C12,
II. See,e.g., Timothy Egan. Bracing for the Worst in West Coast Salmon
Country. N.Y. TEs., Apr. 5. 1992, at AI8, Jeff Barnard, Cut in Salmon Season
Has Fishermen Fuming, LA.Tei.s, May 3, 1992, at B3,
12. McEvoy, supra note 2, at 32, 35-36, 58,
13. Salmon are particularly sensitive to changes In their environment throughout their migration to and from their spawning grounds
Even minor fluctuations in the temperature or oxygen concentration of
the water may harm the fish, as can siltation In or obstruction of spawning grounds or removal of vegetation along the river banks McEvoy.
supra note 2.at 47. Thus, human activity that affects these conditions can
be disastrous for salmon spawning.
14. CVPIA. Pub. L No. 102-575 § 3402(a) (1992)
15. Id. § 3406 (blf(l)B).
16. Id. § 3404.
17. Id. § 3406(b)l23). In addition to the statute's primary purpose
of restoring fish and wildlife throughout the affected river systems, section 3406(b)(3) recognizes the governments "federal trust responsibIllties to protect the ITrinity Riverl resources of the Hoopa Valley Tribe - Id
(For further discussion of the federal trust doctrine, seeInfra text accompanying notes 66-80).
18. Seeinfra notes 59-60 and accompanying text This amount Is
guaranteed, with some limited restrictions In drought years, seeId
§ 34061b)(I (C) (allowing deliveries for wildlife to be decreased 25 percent as required by hydraulic conditions), until 1996 when the guaranteed amount will be adlusted based on the results obtained from the
Trinity River Flow Evaluation Study, which will determine the amount of
water necessary to preserve the fishery Id § 3406(b){23)(B) See also
EVALUATION
REPORT FOPFiscAl,
RESTORATION
PROGRAMA
KLAmATH
RivERFISHERY
YEAR1993, at 17 (1993).
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tant as an understanding of the provisions of the
statute. Part I of this Note explores the history of the
salmon's decline and traces the state of the law prior
to the CVPIA to determine why specific federal legislation became necessary to guarantee sufficient instream flows to support the Klamath salmon. Part II
addresses the salmon's troubled history in California.
focusing specifically on the Klamath and Trinity Rivers.
and ramifications of the salmon's decline for those
dependent on their survival.
Parts Ill to V discuss the several statutes and
treaties governing the distribution of water in the
Klamath River Basin. concentrating on those that
would appear to offer legal strategies to protect instream flows sufficient to support the salmon population. 19 Specifically, Part II discusses the fishing rights
reserved to the Hoopa and Yurok Tribes living near the
Klamath, and the possibility that those treaty rights
include a federal reserved right to sufficient water to
maintain a viable fishery. Parts IV and V analyze the
Wild and Scenic Rivers Act20 and the Endangered
Species Act 2' respectively, and explore those acts for
legal authority requiring increased water flows in the
Klamath-Trinity System.
Compelling arguments can be made for guaranteeing additional in-stream flows under each substantive legal authority noted above. Yet, none of them
have been sufficiently developed to succeed in
enhancing the in-stream flows necessary to the
salmon fisheries. Although none of these common-law
and statutory arguments should be abandoned by
those seeking protection of anadromous fish in the
Klamath and other western rivers, this Note concludes
that the imminent disappearance of many additional
salmon fisheries can be avoided most effectively
through legislative guarantees such as the CVPIA.

Such legislation can act quickly to provide the in-

19. The law governing water rights in the Klamath-Trinity System
is exceedingly complex Therefore. the focus here will be limited to
examining these laws and treaties from the narrow perspective of their
protection of Klamath River salmon, and the river flows on which those
salmon depend.

anadiromous species have gone extinct Twenty-nine areas of wild Coho
Salmon and fifteen areas of wild Socleie Salmon have gone extinct in
Oregon alone Blumm. at 714 (cting Oregon Trout. A.s Vfwic.
A.'-oms FraH HAI, O-.e; Ex mcr mi Oac:.o (19391) The disappearance of salmon has been attributed to a myriad of human activities,
Including hydro-e!ectric power Generation, iver-fishlng, excessive diversion of river water for itgation and urban use and poor logging practices that cause siltation in the spawning grounds See KIAxTm Rri.
FwSt.
RE sTr oAuP-.oGYAs Er .A u: Roor roe FscAL. 1993 at 23
(describing other primary causes of siltalon. Cynthia Gomey. Di sru
Ov-;r Sal,.n.FisP.r Dra4 A Ca ter Cf:..rt OsLA Out 'est. V AsK Posr.
Sept 9. 1978. at A2 flisting the causes of the salmon population
dedine)

20 16 U.S.C. § 1271-87 (19881
21. 16 US.C. § 1531-44 (19881.
22. The specter of collapsing anadromous fish populations threatens nearly every water system in the western United States. The
American Fisheries Society has listed 101 naturally occurring stocks of
anadromous fish between central California and the Canadian border as
facing a high risk of extinction. Fifty-four more runs were listed as being
at moderate risk of extinction, and 58 runs were listed as being of'special concern" Michael C. Blumm &Andy Simn. The Unrnawng cf li Parity
Promise: Hydropower. S2lmon. and Endangered Species in the Columbia Ban. 21
ENVL L 657. 716 (1991) (citing Nehisen et al. Pa* Safmnn at thr
Crossroads: Stocks at RisEfrom California. Oregon. Idaho. and Washirgt'n. 16
FisHEmEs 4 (19911) The overall decline In salmon population is ev'en
affecting the once enormous populations in the Columbia River Prior to
the 1850s the Columbia River Basin produced eleven to sixteen million
salmon and steelhead per year By 1986 that number had declined to 2 5
million, with as many as 80 percent of the juvenile fish being destroyed
en mute to the Pacific in hydro-electric projects. Robert C Lothrop.
Restoration Under the Northwest Power Act: The Misp!ard Foe of Cost.BcrJ
Analysis in Columbia Basn Fish ry Mitigation. 16 EmnvnL 517. 517(19861
Sadly. in many areas, the battle has already been lost. and native

stream flows necessary to avoid the extinction of the
most imperiled salmon runs throughout the western
United States. In the absence of legislative relief, those
runs will not survive, in all probability, long enough for
common-law and statutory theories to be developed
sufficiently to protect them.

II. The Decline of the Klamath-Trlnlty Salmon:
Ramifications for the Land, Economy and

Indigenous Peoples of Callfomla's North Coast
A. The Geographic and Historic Breadth
of the Salmon's Decline

While the apparent end of California's most recent
drought would seem to Indicate that a critical period
for the survival of the Klamath River salmon is over.
the wet winter of 1992-93 does not ensure the salmon

population an immediate recovery. The collapse of the
salmon fisheries in the Klamath River was not caused
by "unique' conditions of California's six-year drought.
nor was it an aberration unlikely to recur or to worsen.
Salmon populations are collapsing throughout the
western United States.22 and California's history provides evidence of their long and continuous decline.2 3
The threat to viable salmon populations posed by
early mining 4 and other human activity along the
Klamath. Including logging and water diversion projects,2' exacerbated the natural intermittent population declines caused by persistent drought cycles.
Weather records show that the recent drought is but
one of many that have affected northern California
through the centuries Precipitation records kept in
California since the mid-1800's and dendrochronologIcal studies reflecting annual precipitation since 1560

23 One of the first attempts to operate a salmon cannery on the
Sacramento River was undertaken in 1864 It failed beause the resource
had already been dep!eted by. o-;er-fishi
and the iver habitat had
already been dagraded significantly from dams and the by-products of
hydraulic mining lohn V &yme. Sa!rt~n is Kir- - Or Is it?. 16 E-ivrL L
343.347 (19911
24 Hydraulic mining performed during the 1800's dumped enormous loads of silt and dubns Into the Klamath, dogging salmon spawnIng habitat and killing many smoults McE.'o?, supra note 2. at 83-84

25 See KzLmRr.'Wan Eksow REsropmsour PsoowX1 EvAtuAsmon
Ru= rca Fc.
1993. at 23 rPrimay sources of sediment were
hydraulic mining (no longer practiced), mass wasting flandsltdesl, and
ground disturbances related to fires, timber harvest. and road buildirneg

Volume
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show that droughts as severe as the most recent one
have occurred often in the region. 26 The most recent
dry-spell is one of four six-year droughts to hit
California since 1700, and is the second one in this
century. 27 In addition to those six-year droughts, the
state has suffered through one five-year drought, three
four-year droughts, and seven three-year droughts
since 1560.28 These figures reveal that California has
spent 52 of the last 322 years (16 percent of that peri29
od) in drought conditions.
Droughts occurring since the turn of the century
and the accompanying developments along the
Klamath have had drastic effects on Klamath salmon
populations. The major drought of the 1930's forced
the California Fish and Game Commission to suspend
30
the commercial salmon season on the Klamath.
More recently, the drought of the late 1970's had such
an impact on the size of the salmon runs and the harvests allowed by the federal government 3' that a confrontation known as "The Klamath Salmon War" broke
32
out along the river.
The conflict arose between federal authorities,
who had enacted severe restrictions on salmon fishing
along the Klamath, and the Native Americans, who
believed the restrictions violated tribal rights to fish
the Klamath. 33 The crisis came to a head when federal
agents arrested several Native Americans caught violating the moratorium, after which the Secretary of the
34
Interior

attempted

to

mediate

the

dispute.

Confrontation between the tribes and the government
regulators has not abated as of yet, and Native
Americans continue to be arrested for fishing in their
26. SeeMcEvoy, supra note 2. at 260-61; Elliot Dlringer, Drought
Approaches Dust Bowl Records. S.F. CHRON., Nov. 4. 1992. at A20.
27. The other six-year droughts occurred during the periods 171924, 1755-61. and 1929-34. See McEvoY, supra note 2, at 260-61: Diringer.
supra note 26.
28. See McEvoy. supra note 2. at 260-61.
29. The drought in the late 1970's, which resulted in severe water
rationing In much of California was not long enough to be considered in
the McEvoy study (supra note 2).
30. Mattz v. Superior Court. 195 Cal. App. 3d 431. 240 Cal. Rptr.
723, 725 (1987). ordered depublished and superseded by 46 Cal. 3d 355 (1988).
3 1. See McEvoy. supra note 2. at 245-46. After limiting the commercial harvest of salmon to five fish per person per day (id. citing 42 Fed.
Reg. 40,904-05 (1977)), and then allowing eligible fishers to fish only
during a limited commercial season lid. citing 43 Fed. Reg. 30.048
(1978)), the Marine Fisheries Service imposed a moratorium on all commercial fishing conducted by the Indian tribes on the Klamath River (id.
citing 44 Fed. Reg. 17,144-51 (1979)).
32. McEvov, supra note 2. at 245-46; see also Gorney, supra note 22.
at A2.
33. Even though the tribal fishing rights were affected, they were
not curtailed to the extent that others' were. Non-Native Americans were
forbidden from fishing anywhere in the Klamath between its mouth and
a point 40 miles Inland, while the Native Americans were forbidden
merely from the use of nets In the one and one-half miles nearest the
mouth of the river. Yet that prohibition was significant, as large quantities of salmon congregate near the river's mouth before starting their
upstream migration. McEvoy, supra note 2. at 245-6. See also Gomey. supra
note 22. at A2.
34. McEvoy, supra note 2. at 245-46; see also Gorney supra note 22,

ancestral waters.33 Following the well-publicized
reduction in the salmon population in the Klamath
River, Congress passed a statutory plan for the restoration of the Klamath River fishery.3 6 However, the modest agenda this plan enacted has had no significant
impact on the rate of the population's decline.37
B. The Collapse of the Klamath River
Salmon Fishery and Its Effect on the
People of Northern California
The salmon population has been likened to a
canary in a coal mine, because healthy salmon runs
depend on favorable environmental conditions
throughout the Klamath system. Thus, the salmon
serve as an indicator of the river's overall declining
health. 38 However, the economic importance of the
Klamath salmon sets it apart from other threatened
"indicator" species, and this difference may make Its
survival more likely. Outcry over protecting endangered species has often centered on the enormous
economic sacrifices required. 39 In contrast, the fight to
save the Klamath salmon is also a fight to save the
jobs of the fishermen and the local businesses whose
income depends on the salmon's survival. 40 The problems facing fishermen increase as the salmon resource
continues to decline. The situation reached a new crisis point in 1992, when the number of salmon returning to the Klamath River reached an all-time low. 4 1 The

economic loss of yet another bad year of fishing shook
local economies already severely weakened by the
42
decline of the timber industry.
The loss of jobs and other economic repercus35. See. e.g.. The State. LA. TLwEs. May 18. 1986, at Al.
36. See 16 U.S.C. § 460ss (1993).
37. See id. (outlining the limited goals of the prolect), supra note 8.
infra note 41 (chronicling the continuing decline of the salmon popula
tions).
38. See Daniel B,Wood, Califonia Salmon In theRed. CHRISTAN Set
MONrrOR. lune 25, 1992 at 7. See also Blumm and Simrln, supra note 22, at
659 (discussing the ecology of the Columbia River Basin). Byrne, supra
note 23. at 344 (discussing the vulnerability of salmon to changes In
riparian environments).
39. Compare the plight of the salmon with that of the northern
spotted owl or the Delta smelt in the Sacramento Delta the survival of
these species will require enormous sacrifices In the logging and agriculture Industries, respectively. See 59 Fed, Reg, 810-12 (1994)
40. See. e.g.. Egan. supra note II.
41. Only 25.900 salmon actually returned to the Klamath In all of
1992. 50 C.F.R. § 661 (1993), well short of the 35.000 that are needed to
ensure the viability of future salmon harvests on the river Id; 50 C F R §
663 (1992). "The Itotall In-river escapement of 11,120 adult natural fall
chinook Isalmon wasl the lowest on record. ,land tlhe need for protection and restoration is more eminent now than ever before" KIAATH
RIVER
FISHERY
REsTORATION
PRoG .AiEvAtuATIoN REPORT FOR FISCAL
YEAR
1993. at 31. See also Virginia Ellis. DisappearingSalmon Prompts Restriclons,
LA. Timss. Apr. 25. 1992. at Cl I
42. Prior to the virtual cancellation of the 1992 salmon season (see
supra note I0),
the economic toll of such a closure was estimated to be
$60 million dollars. While this represents only a small portion of
California's aggregate economy and $4 billion recreational fishing Industry. the vast majority of the loss has been borne by the already sufferlng
local economies of towns on California's North Coast See supra note I I
The effects of those losses are everywhere apparent In towns from Fort

Sp~g
194Tha
lan-ari'd K-Imrnd Les Sdntcn

Spring 1994
sions directly caused by the decline in the salmon
population have been exacerbated by the draconian
measures taken by state and federal agencies to prevent the total disappearance of the salmon.
Unprecedented restrictions on both commercial and
sport fishing seasons were imposed in 1992. including
bans on all commercial salmon fishing in Mendocino.
Humbolt, and Del Norte Counties in California. along
much of the coast of Oregon; and on sport fishing on
portions of the Klamath itself.43 Such conservation
measures are based on estimates of the number of
salmon predicted to return to spawn in any given year.
and are designed to preserve future salmon runs while
attempting to provide equitable shares of the harvest
to satisfy commercial, sport and Native American fish44
ermen.
As bleak as the present outlook is for commercial
fishermen in the Pacific Northwest. the situation may
be far worse for the area's indigenous peoples; their
religious cultures and their economies depend largely
on Klamath River salmon.45 The ancestors of the modem Yurok and Hoopa have lived and fished on the
Klamath for at least 4.500 years.46 The Hoopa and
Yurok have lived under treaty on the Hoopa Valley
Indian Reservation since 1864 and 189 1. respectively.47
The tribes' long association with the river has made
the salmon central to their diets and the cornerstone
of their ceremonial practices.48 However, as the number of salmon returning to the Klamath System has
declined in recent years, the tribes' dependence on the
salmon has become a liability, and their efforts to
establish a commercial fishery have been abandoned.
49
at least temporarily.
Statistics of the tribes' recent salmon harvests
illustrate the severity of their situation. In an optimal
year, the Hoopa are permitted to take up to 10.000
salmon from the Klamath, a catch representing gross
Bragg in Mendocino County to Crescent City in Del Norte County. and in
towns on the Oregon coast Fishermen are selling out in large numbers.
taking enormous financial losses to get out while they still can Id An
example of the losses the industry has suffered. a 48-foot trawler that
would have sold for $100.000 in 1991 fetched a meager $40.000 in 1992
Id. Further. many of the businesses that dependent on the fishermen's
patronage are being boarded-up and abandoned Id
43 See supra note 10 (The virtual coast-wide ban was announced
by the Pacific Regional Fishery Management Council. the federal agency
with jurisdiction in coastal waters). Pete Thomas. Outdoor Notes. LA
TVwEso
Apr. 15. 1992. at C6 (restrictions on sport fishing within the waters
of California rivers are announced by the California Fish and Game
Commission); The State. LA Ttxas. Sept 3. 1985. at A2
44 See 50 C F R_§ 661 11992I. Regulatory Law UpJate. REcoReER. Sept
21. 1992. at 23.
45, McEvov. supra note 2. at 32. 35-36. 58
46. Id. at 19 Carbon-14 dating at archaeological sites on the
Hoopa Reservation has verified the length of inhabitation See Glen
Martin. Hoopa IndiansClaim Right to More Water for Salmon Run. S F CO.ecN.
Mar. I. 1991.atA8
47. See infra notes 13-18 and accompanying text Idescribing the
history of the creation of the Hoopa Valley Indian Reservation) The
94.000 acre reservation was divided in 1988 between the two tribes. giving the Hoopas 90.000 acres of timber rich land, while the Yuroks
received exclusive rights to 4.000 acres running along 40 miles of the

income of almost SI million 5 The catch dwindled to
only 800 fall-run salmon in 1991. a harvest so small
that it offered virtually no economic benefit and was
barely sufficient to fulfill the tribe's ceremonial
needs"51
The plummeting harvests have been caused largely by drastically reduced water releases from the dams
on the Klamath System during drought years.' 2 The
volume of water releases is determined by the demand
generated by those holding permits from the
California Water Resources Control Board and the
Federal Bureau of Reclamation 53 Permit holders
include the farmers and ranchers of California's
Central Valley, who receive water pumped from the
Trinity River to the Sacramento River by the Federal
Central Valley Project;: 4 municipal and agricultural
customers who maintain rights under the Klamath
River Compact." and the Lower Klamath Wildlife
Refuge for migratory waterfowlU 6 In years when precipitation is normal or above normal, the amount of water
remaining in the Klamath Basin after these primary
demands are met is sufficient to support healthy populations of salmon. 7 The United States Fish and
Wildlife Service estimates that a minimum of 340.000
acre-feet of water must be released each year from
Trinity Lake in order to maintain the health of the
salmon fishery, regardless of the amount of rainfall
received.M However, prior to the CVPIA's passage, the
Bureau of Reclamation maintained a greater degree of
control over the volume of releases from Trinity Lake,
and allowed release levels equal to the Fish and
Wildlife recommendation in wet years only." In moderate years. the Bureau ordered releases reduced to
240.000 acre-feet. and during critically dry years such
as 1991 releases fell as low as 140,000 acre-feet.6o
The inadequate volume of these releases led to
conditions that were extremely inhospitable to the
KlarnathandTrinityRr.ers
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supra note 2. at 32. 35-35. 58

49 M.atin

raienote 46

50 ld
52 Many salmon are lost to eazh year at the dams. where despite
fish ladders they are unab!e to comp!ete their migration to the sea or to
spaw ning head-.-ates However. the major threat to the salmon dunZ
critically dry years are the decreased water releases When too little
water is released, the temperatures In the rk-er may rise as high as 80
degrees, fatal to smolts and spawning salmon McHugh, supra note 8
53 Siz eg -d
54 Paddock. surranote I
55 McHugh. suranote 8
56 Id
57 50 C F R § 661 19931 SeeaaoPaddzck. supra note I
58 50 C F R § C61 119931 This is the exact amount now guaranteed by the CvPlA Sez CVPL,. Pub L No 102-575 § 34061b123)
59 50CFR § 661 I193I
60 Ed
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salmon. Water temperatures rose to potentially fatal
levels and large "blooms" of noxious algae appeared
due to the shallower, slower moving water. In some
places, the river fell so low in the late summer of 1992
that cows grazed on grass growing in the river gravel
that, in good years, formed the underwater habitat
61
where the salmon lay their eggs.
The problem of high water temperature was temporarily mitigated on the main stem of the Klamath
when the Bureau of Reclamation more than doubled
the releases from Upper Klamath Lake in September of
1992.62 The releases were made possible by voluntary
water conservation measures adopted by agricultural
customers in southern Oregon.6 3 The increased flows
and lower temperatures resulted in improved conditions for fall-run salmon returning to upstream spawning grounds.6 1 As promising as this action may appear,
it represents a temporary solution only. If drought conditions recur, the reserves stored in Upper Klamath
Lake once again will be insufficient to support a
healthy fishery and honor outstanding water contracts
simultaneously.
This brief history of the collapse of salmon populations in the Klamath River illustrates the enormous
regional ramifications due to the loss of the species.
The calamities the collapse has caused are not unique
to drought conditions nor to northern California.
Rather, they are similar to those facing other regions
containing major salmon fisheries in the western continental United States. The urgency created by the
record decline of the species has reached a critical
level. Those working to preserve riparian ecosystems
and the economies on which they depend must take
immediate action to prevent further salmon extinctions. The remainder of this Note examines commonlaw and statutory constructions that may aid in those
efforts, and demonstrates why statutory solutions
such as the CVPIA offer better short-term solutions.

61. McHugh, supra note 8.
62. The releases were Increased from 150 to 350 cubic-feet-persecond (cfs), which resulted in a net flow below the Iron Gate Reservoir
In northern California of nearly 650 cfs, up considerably from earlier In
the dry summer. Side Tracks, supra note 10.

Ill. Native American Treaty Fishing Rights and
Federal Resered Water Rights Offer Hope
for Increased In-Stream Flows to Support
Salmon Populations
The Hoopa and the Yurok Tribes derive treaty
rights to fish in the Klamath River from the executive
orders that created the Hoopa Valley Indian
Reservation. 65 The central question for the present
inquiry is whether those fishing rights provide these
tribes with an implied right to water releases into the
Klamath sufficient to maintain a viable fishery.
Substantial arguments for such a right can be made,
although none succeeded prior to the CVPIA's passage.
A. California Water Law and the Trust Relationship
Between the Indian Tribes and the United States as
Authority for Increased Protection of the Klamath
Basin Fisheries
Three principles can be applied to guide the Interpretation of treaties between the United States and
Native American tribes. First, the federal government
is a guardian to the tribes and has fiduciary obligations to them.6 6 These obligations originated with a
promise the United States made in 1787 that it would
conduct its affairs with the tribes with the "utmost
good faith."67 Federal courts have generally acknowledged and enforced this promise, first declaring in
1831 that the United States was legal guardian to
Native American peoples.68 The importance of this
guardian relationship has been significant throughout
the nation's legal history, as John Marshall's early
opinions "created doubts about the capacity of Indian
tribes to sue even private defendants without the
United States suing on their behalf."69 These doubts
were not fully alleviated until 1965, when legislation
was passed expressly granting Native American tribes
the right to bring suit in federal court without government assistance.7 0
A second principle governing the interpretation of
Indian treaties holds that the language contained in
the treaty documents should be interpreted as it
would originally have been understood by the signatory tribes.7 ' This principle demands that the treaties be
"given effect in accordance with the broad terms
used
CI. I0,19 (1944).
67. Robert J. Miller. Comment. Speaking with Forked Tongues Indian
Treaties. Salmon, and the Endangered Species
Act. 70 OR. L REV543, 556-577
(1991) (citing Northwest ordinance of July 13, 1787 art. 3, re-enacted by
the Ist Congress of the United States at ch 8. I Stat 50, 52 11789))

63. Id.

68. Cherokee Nation v. Georgia. 30 U.S (5 Pet.) I, 17 (18311

64, Id.

69, Nell Newton, Indian Claims in the Court of the Conqueror, 41 Am,.U
L. REv.753, 769 (1992).

65, See infra notes 113-17 and accompanying text.
66. See Nevada v. United States. 463 U.S. 110. 142 (1983); Seminole
Nation v. United States, 316 U.S. 286. 296-97 (1942); Shoshone Tribe v.
United States, 299 U.S. 476, 497-98 (1937); Cherokee Nation v. Georgia,
30 U S (5 Pet.) I. 17 (1831); Menominee Tribe v. United States. 101 Ct.

70. Id.at 770 (citing 28 U.S.C. § 1362 (1988)).
71. United States v. Winans, 198 U.S. 371, 380-81 (1905), Seufert
Bros. Trading Co. v. United States, 249 U.S, 194, 194, 196, 198 (1919)

SWna 1994
Sr
19.4.Th
as understood by the Indians."72 and 'without regard to
technical rules of construction. "73 The rule applies 'as
justice and reason demand in all cases where power is
exerted by the strong over those to whom they owe
care and protection. "74 Additionally, the treaty documents were oftern either poorly translated from
English. or translated into languages that lacked
words equivalent to those necessary for the treaties to
75
be properly understood.
A third doctrine influencing the interpretation of
treaties is the concept of 'Indian reserved rights.Rights held by Native Americans once a treaty
becomes effective are not considered grants by the
United States to a particular tribe, but are 'reservationisl by the Indians of rights already possessed and
Ithatl are not granted away by them."-6 Thus. the rights
reserved by particular treaties such as the right of -taking fish in all usual and accustomed places.'" or
'rights of unhindered passage over those lands granted away, impose servitudes on the land relinquished
to the United States. "7 8 Indian reserved rights may be
express or implied, and an implied reservation of
rights is as enforceable as an express reservation.7
Such reservations are effective against the United
States and its grantees, and against the several states
and their grantees. as though all past. present and
future members of the tribe were individually named
in the treaty.80
Related to this concept of Indian reserved rights is
the doctrine of federal reserved water rights as applied
to tribal lands.8' In most western states, water rights
are determined under a system of prior appropriation,
whereby a private party creates legal rights to water

, rS
lh hrT rL=dd.....
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simply by putting it to a beneficial use,82 Such a party
is called an 'appropriator. 83 whose legal rights vest on
the date on which the water is first put to a beneficial
use.&' In time of short supply, an appropriator's right
to the quantity of water put to beneficial use preempts
the rights of other users who appropriate at a subsequent date.8
Federal reserved water rights, as first defined in
Winters v United States!6 create a federal water right
independent of those prior appropriation rights created under state law. Under the Winters doctrine, when
the federal government establishes a federal Indian
reservation, it implicitly reserves legal rights to sufficient unappropriated water to accomplish the purposes for which the reservation was established87 A federal reserved right is limited in that it is effective only
upon the date the land reservation is created: however. this right is greater than those created under state
prior-appropriation doctrine in at least one key
aspectP' Under the doctrine of prior appropriation, a
water right is created only for a specified quantity of
water to be used to fulfill particular 'beneficial' purposes.89 and the right is forfeited if it lapses into disuse.90 Yet the federally reserved right is neither
reserved for a specified purpose nor lost if unexercised.9 1In fact. the purpose for which the right is eventually used need not be apparent even at the time the
reservation is created '9 The sole requirement fora federal reserved water right is that the appropriated water
may be used only to further a primary purpose for
which the land reservation was established.73
While this federally created water right is expansive, recent Supreme Court decisions have interpreted

72. Winans, 198 US at 380-81

119&0) Riparian rights are dened from English common law., and con-

73 Id at 381

fer to the land o'ner the right to divert water flowing b-y
or through his

74 Seufert Bros. Trading Co.. 249 US at 198.
75. Some of the treaties Territorial Governor Stevens negotiated
between Washington and the tribes were translated from English Into a
language called -Chinook largon.' This language. a rudimentary. 300word tongue used primarily in commerce and trading, lacked words corresponding to many of the terms that were necessary to communicate
the treaties effectively. Washington v. Washington State Commercial
Passenger Fishing Vessel Ass'n. 443 U.S 658, 667 n.10 (1979)
76. Winans. 198 U.S at 381.
77. Id. (quoting an 1859 treaty with the Yakima Indians)
78 Id
79. Id.
80. Id
81. The doctrine of federal reserved water rights also applies to
reservations where the federal government withdraws land from the
public domain, such as for a national forest, see. e-.g United States v
New Mexico. 438 U.S. 696 (1978). or when it extends protection to a river
under the Wild and Scenic Rivers Act, sceinfra text accompanying notes
208-212
82. Heather Lee. Note. Forcing the Federal Hand Resr nd \va er Ri;hts
v. States Rightsforln-streanr Prolection.41 HAsniGs LI. 1271. 1289-90(1990
83. Coffin v Left Hand Ditch, 6 Colo. 443. 447 (1882) California
operates under a dual system which recognizes both riparian rights and
prior appropriation rights See People v Shirokow. 26 Cal 3d 301. 307

land for his o'wn use and without tegard for diversions established prior
In time to his own 5cz a&3 Lux v Haggln. 69 Cal 255. 361-409 (1886)
(confirming riparian rights in California) See m,m.
Miller & Lux v
Enterprise Canal Co. 169 Cal 415 (19151 (discussing inter
a1, riparian
rightsl The appropriation doctrine confers water rights to a party who
actually diverts and puts the water to a beneficial use A right of appropriation continues as long as the water is used for reasonable and beneficlal purposes Additionally, the water sublect to an appropriators
rights need not pass through that appropriator's land. but maybe artificially diverted from a distant source for the appropriator's use Irwin v
Phillips.5Cal 140, 146-4711855)
84 Lee. surra note 82. at 1272
85 For a brief summary of the prior appropriation doctrine. 2z id
at 1272. 1289-90
86 207 US 564 (19031
87 Id at 576-77
88 Cappaer v United State-, 426 US 128. 138 11976)
89 Lee. supra note 82.at 1272

90 11
91 Arizona v California. 373 US 558. 55911963)
92 United States v Adair 723 F 2d 1934, 1936 Ith Cir). m- dzi ed.
Oregon v United States. 467 US 1252 119831
93 Winters, 207 US at 577

Volume 1,Number 1

Robert A.McFodone
it narrowly. 94 In United States v. New Mexico, 95 the Court
held that a reserved right exists only if an extensive
examination of the nature of the asserted right and the
original purposes of the federal reservation of land
reveal that those purposes would be "entirely defeated" if the right were to be denied.96 Further, where a
court finds that a reserved right does exist, it will be no
more extensive than is "necessary to fulfill the primary
97
purposes for which the land was reserved."
B. Interpretation of Treaty Fishing Rights in the
Ninth Circuit
The treaty fishing rights for those tribes within the
Ninth Circuit, particularly those in the State of
Washington, have been extensively litigated in the
Supreme Court. 98 Under the guidelines set by these
landmark cases, the rights of those tribes living on the
Klamath River have been further defined in California
and federal courts. 99
Most fishing rights of northwestern and western
tribes are based upon express reservations within
treaties that grant particular tribes exclusive fishing
rights within the boundaries of their reservations.'10
Typically, these reserve the tribes' rights to continue to
take fish "at all usual and accustomed places in common with the citizens of the Istate or] territory."' 0 '
These treaty rights bar citizens of the territories, and
states that were formed later, from excluding the
Native Americans from their customary fishing stations, even when riparian lands pass into private ownership.102
Not only are individual citizens barred from
impinging on these treaty fishing rights, but the states
are restricted in that respect as well. For example, a
state may not arbitrarily abridge a treaty fishing right
by such means as requiring tribal members to pay
licensing fees that are both regulatory and revenuegenerating.' 03 However, tribal fishing rights are not
94. See, e.g., United States v. New Mexico, 438 U.S. 696 (1978).
95. Id.
96. Id. at 700.
97. Lee, supra note 82. at 1277.
98 SeeRobert I Miller. Native Rights Indian Hunting and Fishing Rights,
21 ENvrL. L. 1291, 1292 n.7 (1991) (citing Washington v. Washington State
Commercial Passenger Fishing Ass'n, 443 U.S. 658 (1979)). Puyallup
Tribe v. Department of Game, 433 U.S. 165 (1977) (" Puyallup 1li1";
Department of Game v. Puyallup Tribe, 414 U.S. 44 (1973) ("Puyallup 11");
Puyallup Tribe v. Department of Game, 391 U.S. 392 (1968) ("Puyallup I"),
Tulee v. Washington, 315 U.S. 681 (1942); Seufert Bros. Trading Co. v.
United States, 249 U.S. 194 (1919); United States v. Winans, 198 U.S. 371
(1905).
99. See,e.g., United States v. Eberhardt. 789 F.2d 1354 (9th Cir.
1985). Mattz v. Superior Court, 195 Cal, App. 3d 431. 240 Cal. Rptr. 723
(1987), ordered depublished and superseded by 46 Cal. 3d 355 (1988); Amett v.
Five Gill Nets, 48 Cal. App. 3d 459 (1975); People v. McCovey, 36 cal. 3d
517, 533-34, cert. denied. 469 U.S. 1062 11984).
100. Tutu, 315 U.S. at 683.
101 Winans, 198 U.S. at 371 (quoting an 1855 treaty with the
Yakima Tribe). Other tribes retained similar fishing rights despite the
absence of a treaty explicitly reserving such rights. Seeinfra notes 11318 and accompanying text.

absolute. Treaty clauses reserving the right to "fish In
common" with other citizens of the territories not only
limit the right of the citizens of the state or territory
from curtailing Indians' fishing, 10 4 they also prevent
Native Americans from interfering with rights of nonNative Americans to fish in the same places, 10 Thus,
both the state and federal governments may Impose
conservation measures abridging treaty rights to protect the continued ability of all people to fish in those
areas. 106
The rationale for the power to abridge Indian
treaty rights in the interest of conservation was eloquently stated by justice Douglas:
[While the right to fish in common at the
usual and accustomed places is a continuing
right, 07 it] does not persist down to the very
last steelhead in jal river. The police power of
the state is adequate to prevent the steelhead from following the fate of the passenger
pigeon, and [Indian treaties do] not [grant] a
federal right to pursue the last living lanadromous fish] until it enters Indian nets. 108
Thus, the government may enforce regulations to
protect the population of anadromous fish species
subject to treaty fishing rights and may even enforce
an outright ban on taking members of a particular
species. 10 9 Such regulations are permissible if the conservation measures enacted are reasonable and necessary to achieve the conservation ends sought," 0 and
such regulations do not discriminate against the tribes
holding treaty fishing rights."' Additionally, during
times of shortage of the anadromous species, the individual states may enact limits on the size of the tribal
harvest in order to maintain an equitable apportionment of the available stocks between Native American
2
and other fishermen."
102. Winans, 198 U.S. at 379 (private landowners receiving land
grants from the state must allow Indians to cross their land to reach customary fishing grounds and to construct temporary shelters to dry
salmon).
103. Tulee, 315 U.S. at 681,688.
104. Id.
105. SeeWashington v. Washington State Commercial Passenger
Fishing Ass'n, 443 U.S, 658, 684-5 (1979)
106 See Tulee. 315 U.S. at 688,
107. Winans. 198 U.S. at 381.
108. Puyallup Tribe, 414 U.S. at 49 (Puyallup I1)
109. Id.at 334.
110. Puyallup Tribe, 391 U S, at 401 (Puyallup I1)The question of
whether a measure is reasonable and necessary is to be determined as
a question of fact at the trial court level Id.
I 1l. An example of a discriminatory conservation measure Is one
that allows the use of hook and reel (the method employed by sportfishermen) to take a particular species, but bans the use of nets (the
method employed by Indian fishermen) to catch that same species
because It allows sport fishing to continue, but precludes Indian fishing
almost entirely. Id
112, Such as a ban on commercial fishing by Native American
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C. The Effect of Conservation Efforts
on the Scope of Treaty Fishing Rights
in the Klamath River Basin
Federal and state courts have applied rules of
construction and enforcement of Klamath and Trinity

treaty fishing rights to the unique circumstances of the
Hoopa and Yurok Tribes. Construction and enforce-

ment of the tribal fishing rights have been complicated by the fact that the formal, ratified treaties between

the two tribes and the United States did not expressly
reserve the tribes' continuing right to take fish within
their reservation or at their "usual and accustomed
places."

3

1

However. it has been universally held14 that

the proclamations"
Harrison"

7

5

by Presidents Grant" 6 and

which created the Hoopa Valley Indian

Reservation also reserved fishing rights to the Hoopa
and Yurok tribes similar to those reserved by express

treaties with other tribes." 8 Even so. these rights have
not been interpreted as absolute, and have been
reduced by countervailing conservation

require-

ments.)' 9

ha
i wr Sn cn

regulations.' 2'

Subsequent to the Antelt decision, the federal govemnment, through the Department of the Interior 122
promulgated interim regulations governing the taking
of salmon on the Klamath River by the Hoopa Valley
Indian Reservation tribes 23 These federal regulations
expressly recognized that the treaty tribes possessed a
federally reserved right to use the Klamath River
System. which Included rights to commercial fishing.' 24 However, the regulations stated that the exercise of these c6mmerclal rights was contingent upon
the maintenance of effective conservation measures
and the regulation of non-Native American fishing.125
By 1979. it had become apparent that it would be
impossible for the Native Americans to maintain a
commercial fishery without driving the salmon population toward extinction. Consequently. the
Department of Interior declared a moratorium on commercial fishing by treaty Indians in March 1979.126
These federal conservation measures are now enforced
at both the federal and state level.'12

The history of conservation efforts to save the

Klamath River salmon has been marked by a broad
shift from state to federal regulation of the fishery.
California first imposed conservation restrictions on
Klamath River salmon fishing by temporarily banning

all commercial fishing during the drought of the early
1930's.120 The State continued to play an important

regulatory role for more than four decades, until the
California Court of Appeal held in Antett v. Five Gill Nets

that the State lacked the authority to promulgate such
tribes, even if such fishing is specifically guaranteed by treaty Puylelup
Tribe. 433 US. at 177 (Puyallup ill).
113. Austin rdiley. federal Superintendent for Indian Affairs for
California. issued a public notice proclaiming that the Hoopa valley
Reservation would be located on the Trinity River on August 21. 1864.
Short v. United States. 486 F.2d 561. 563 (CL CL, 1973). One year later hir
Wiley informally fixed the boundaries of the reservations as a square
measuring twelve miles on each side (this area was later officially recognized as the Hoopa Valley Indian Reservation. se inta note 116-117
and accompanying text). At the time that Wiley established the reservation. a -Treaty of Peace and Friendship" was written and circulated
among the Indians that specified the location of the reservation and the
purposes for its creation. Short. 486 F.2d at 565 However. that treaty was
never formally ratified by either the Indian tribes or the United States Id.
at 568.
114. See. e.g.. Blake v Arnett. 663 F2d 906. 911 (9th Cir 4981);
People v. McCovey. 36 Cal, 3d 517. 534. crt. dentrd. 469 US. 1062 (19841
115. See Short. 486 F.2d at 561 (citing Act of April 8. 1864 (13 Stat.
39)1.
116. President Grant officially set aside a twelve-mile square tract
of land near the confluence of the Klamath and Trinity Rivers (commonly known as -The Square-) in 1876 as the Hoopa Valley Indian
Reservation. Id. at 562. The primary inhabitants of the reservation were
the Hoopa Indians. Id.
117. President Harrison issued an order In 1891 extending the
boundaries of the Hoopa Valley Indian Reservation to Indude an adjoining strip of land one-mile wide on each side of the Klamath River. beginning at the confluence of the Klamath and Trinity Rivers and extending
some 45 miles to the Pacific Ocean. Id. The primary Inhabitants of the
strip were the Yurok Indians. Id. The boundaries of the reservation and
its official designation as -Indian Country" were affirmed In Mattz v
Arnett. 412 US 481 (19731

D. Creation of Federal Reserve Rights to In-Stream
Flows Necessary to Maintain Viable Salmon
Populations Pursuant to Treaty Rights
As discussed above. Native American tribes living
along the Klamath and Trinity Rivers maintain
reserved rights to take salmon for commercial, ceremonial, and subsistence purposes. However, these
rights, as reflected in Ninth Circuit and Supreme Court
opinions, are not absolute and may be abridged for
118 Marry cases have stated that the rtght to take fish from the
Klamath River for subsistence, ceremonial and commercial purposes
was reserved to the Indians when the reservation was created. See supra
note 114
119 Ser supra notes 31-35. 104-112 and accompanying text
depdf

120 Srz hlattzv. Superior Court. 195Cal, App- 3d431119S71.odmzd
ar-4 suro2ej1 1-446 Cal 3d 355(1988)

121 48Cal App 3d459 (1975)
122 The Department of the interior has the power to regulate
Native American fishing under 25 USC § 2. 9 (1938). (While these
statutes do not explicitly grant the Department the power to regulate the
taking of fish bI treaty tribes, they authorize the Executive to manage
Native American affairs, E airdt. 789 F2d at 1359 -Since these statutes
were enacted in the 183's. they have served as the source of Interior's
plenary administrative authority In discharging the federal Governmentrs
trust obligations to the Indians" lId at 1359-60). and the courts have
held this power sufficient to regulate Native American fishlng. U. at
1360
123 McEv= srira note 2. at 245-46 (citing 42 Fed. Reg. 40.904-05
(19781)
124 Ed(citing 43 Fed. Reg, 30.048 (1978))
125 LI
126 11 (citing 44 Fed Reg. 17.144-51 (197911, This moratorium
could be lifted ifsalmon populations rebounded i. (citing 44 Fed. Reg.
at 17.1461 However. as the salmon population has continued to decline.
the moratorium remains In effect. SerMattz. 46 Cal, 3d at 360
127 Subsequent to the decision In Arnett v Mive
Gill Nets. 48 Cal.
App 3d 459 (1975). the California Supreme Court upheld a California
statute that crimlnalized violation of federal salmon fishing regulations.
St Mattz. 46 Cl 3d at 360 However. the states jurisdiction was held to
be preempted by federal law wherever state law conflicted with a feder-
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conservation purposes, so long as such regulation
does not discriminate against the treaty tribes. 28 The
pertinent question for the present inquiry is whether
these treaty rights' 29 create an implied right to maintain the greater in-stream flows needed to sustain
viable salmon populations. A compelling argument
can be made that such an implied right exists.
However, until the passage of the CVPIA, no such argument had ever been successful in enforcing the level of
flows necessary to guarantee the salmon's survival.
The argument that treaty rights mandate instream flow levels is based in federal reserved water
rights doctrine. When Indian Reservations were created by treaty or presidential proclamation, one of the
primary purposes of the government's action was to
enable the Indians to continue fishing exclusively in
the waters passing through their reservation, 30 as well
as at their usual and accustomed places outside the
reservation.' 3' The federal reserved water rights doctrine, even as narrowly construed as in recent decisions,1 32 guarantees the quantity of water unappropriated at the time of the land reservation necessary to
fulfill the primary purposes of that reservation. 33 Thus,
Native Americans on the Hoopa Valley Reservation
maintain a treaty right under this doctrine to sufficient
water to maintain a viable salmon fishery. If fully
enforced, this right would preempt the majority of
diversions that are taken from the Klamath River, 34 as
the priority date for those appropriations (established
under the doctrine of prior appropriation) is superior
to any right vesting after the creation of the Hoopa
35
Valley Indian Reservation in 1864 and 1891.
The assertion and enforcement of these treaty
rights could greatly enhance the flows in the Klamath
River, and could thereby check the precipitous decline
of the salmon population. A claim to additional instream water would stem from ample precedent for
using federal reserved water rights to protect the habitat of a fish species whose survival is related to the
purposes of other federal land reservations. 36 For
al regulation Id.at 367,
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example, Congress created the Devil's Hole National
Monument in Nevada in 1952 to preserve a "unique
underground pool" and the "unusual features of
scenic, scientific and education value located therein. "137 One of those features was the "desert pupflsh," a

38
unique specimen "found nowhere else in the world."
That species was threatened when an adjacent rancher
began to pump groundwater near the monument In
1968.139 The groundwater depletion lowered the water
level in the pool, thereby exposing an outcrop of limestone that had 'served as the pupfish's only spawning
ground 40 With the exposure of that area, the species
could no longer reproduce in sufficient numbers to
141
avoid extinction.
In Cappaert v.United States, the Supreme Court held
that one of the express purposes of the reservation of
Devil's Hole National Monument was to preserve the
unique animal and aquatic species that lived In the
pool. Therefore, the federal government had impliedly
reserved sufficient unappropriated water to fulfill that
purpose1 42 Since the priority date of the reservation
was superior to that of the rancher's, 43 the federal
reserved right preempted the private use, and the
rancher's groundwater pumping was permanently
144
enjoined.
In Pyramid Lake PaiuteTribe v. Morton, 145 a case factually similar to the situation of the Hoopa
Reservation, the court applied the doctrine of federal
reserved water rights to protect the spawning grounds
of a species subject to treaty fishing rights. 146 The
Pyramid Lake Paiute's reservation is located In the
Truckee River Valley on Pyramid Lake, a natural lake on
the outflow of the Truckee River. 147 The lake's water
level dropped approximately 70 feet between 1906 and
1972. In 1906, a dam across the Truckee River diverted
water for irrigation, In 1972, the United States filed a
claim by original petition to the United States
Supreme Court on behalf of the Pyramid Lake Palute
Tribe, 148 asking the Court to order sufficient amounts
of water to flow that dam into Pyramid Lake to main138. Id.at 141.

128 Seesupra note III.

139. Id. at 133.

129 Seesupra part III C

140. Id.at 133-34.

130. See, e.g. Tulee v. Washington, 315 US. 681 (1942).

141. Id.

13 1. See,eg, United States v. Winans, 198 U.S. 371 (1905).

142. Id. at 140-41.

132. See.eg, United States v. New Mexico, 438 U.S. 696 (1978).
133. See,e g., Winters v. United States, 207 U.S. 564 (1908).
134. The Bureau of Reclamation built the dam that forms Upper
Klamath Lake in southern Oregon in 1906, and the major hydro-electric
prolects on the Klamath and its tributaries were built between 1908 and
1925. Pacific Power & Light Co. v. Federal Power Comm'n. 333 F.2d 689,
690 (9th Cir. 1964) Because the Hoopa Valley Indian Reservation had
been fully established by 1891. se supra notes 115-17, its priority date for
water appropriation gives its federal reserved water rights higher priority In relation to most other beneficial uses Seesupra text accompanying
notes 87-90
135 Seesupra notes 115-17,
136 SeeCappaert v United States, 426 U S. 128 (1976).
137. Id. at 132

143. The monument was created In 1952. the groundwater pumping began In 1968. Id.
144. Id.at 128.
145. 354 F. Supp. 252 ID.D.C. 1973). Although the decision was

never appealed, the Jurisdlction for the enforcement of the District
Court's order was transferred to the District of Nevada In 1985 Pyramid
Lake Paiute Tribe v. Hodel, 882 F.2d 364, 367 (9th Clr. 1989) Portions of
the original order had been declared unenforceable by the Nevada court
in 1989 due to changed conditions. Pyramid Lake Palute Tribe v. Hodel,
878 F.2d 1215, 1217 (9th Cir. 1989).
146. Pyramid Lake Palute Tribe, 354 F.Supp. at 254
147. Id
148. Id. at 255.
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tain the lower reaches of the Truckee River as a natur149
al spawning ground for salmon.
The district court held that the United States, acting through the Secretary of Interior, was to be judged
"by the most exacting fiduciary standards.- and that
the government had charged itself with -moral obligations Ito the tribes on its reservationsl of the highest
responsibility and trust."50 The court held that to fulfill his fiduciary duty to the Tribe, the Secretary "must
ensure, to the IfullI extent of his power, that all water
not obligated by court decree or contract with the
ITruckee-Carson Irrigation Dlistrict Ibe allowed to
flowl to Pyramid Lake."' The court directed the
Secretary to "formulate a closely developed regulation
that would preserve water for the Tribe. .... landl obliged Ithe Secretaryl to assert his statutory authority...
to the fullest extent possible to accomplish this
result."112 Thus, water distribution allowed by the
Secretary would be void unless it reflected a balancing
of the conflicting interests claiming rights to the water
3
and the government's fiduciary duty to the tribe."
Reasoning similar to that employed in Pyranid
Lake PaiuteTribe has been used to argue that treaty fishing rights include an implied water right to protection
of all necessary components of the salmon habitat,
induding sufficient in-stream flows."14 Since the 'most
fundamental prerequisite to exercising the right to
take fish is the existence of fish to be taken, the fishing
clauses of the Indian treaties imply a correlative right
to have the fishery habitat protected" from artificially
caused destruction.' 5 The conclusion that such a right
exists rests on the simple logic that:
a primary purpose of the lIndianl treatliesl
was to reserve.. .the right to continue fishing
as an economic and cultural way of life, landl
an environmentally acceptable habitat is necessary to the survival of the fish. without
which the reserved right.. .would be without
meaning or value: therefore, the implied envi149. Id. at 254-55.
150. Id. at 256 (citing Seminole Nation v. United States. 316 US
286, 297 (1942) and Navajo Tribe v. United States. 364 F2d 320 (Ct CI
196611.
151. Id.
152. Id.
153. Id. at 257.
154. Constans. supra note 5. at 760
155. Id. at 740 (citing United States v WashIngton. 506 F Supp' 187
(W.D. Wash-). a~fd in part and revd in part. 694 F.2d 1374 (9th Clr). ce
denW. 474 U.S. 994 (1985)).
156. Constans. supra note 5.
157. Id.at 740 (citing Washington. 506 F Supp at 2031
158. United States v. State Water Resources Control Bd. 182 Cal
App. 3d 82. 105(1986)
159. The pertinent portion of Article X. Section 2 reads
It is hereby declared that because of the conditions prevail-

lmgali!d 11Ctrna er Scn
ronmental right must be recognized in order
to fulfill the purpose of the treaty." 6
An adequate supply of fresh water is essential to
the salmon's habitat"' 7 Thus, sufficient in-stream
flows to maintain the fishery must be guaranteed by
either the fishing dauses of tribal treaties which
secure the continued right to take fish, or by the
express recognition that fishing rights are created by
the reservation of land for Native Americans by the
United States.
On its face. this argument offers compelling
precedent that could be used to increase the Klamath
River salmon's long-term opportunity for survival.
However. from the creation of the Hoopa Valley Indian
Reservation in 1864. and the enactment of the CVPIA
in 1992. the argument has not been successfully
applied, even as salmon populations have continued
to decline. Thus, while the argument should by no
means be abandoned in future litigation concerning
the salmon, it has not been proven to offer a viable
alternative to the guaranteed protection of the CVPIA.
E. Application of California's Public Trust
and Reasonable Use Doctrines to Augment
Native American Reserved Water Rights
as Applied to Conservation Purposes
Conflicts over water rights in California are complicated by the -cardinal principle of California's water
law.t8 the constitutionally mandated -rule of reasonable use."19 Under this rule, all water rights in
California are limited "to such lquantityl as shall be
reasonably required for the beneficial use to be
served.- and -does not extend to the waste of water
Inor tol unreasonable use. unreasonable method of
use, or unreasonable method of diversion. " 60 Thus,
the doctrine of conservation limits any vested water
right in California. The enormous consequences of this
rule have been defined by three influential cases: 1'
loslin v. Marin Munkipal Water Distfict.'62 National Audubon
Ing In this State the General welfare requires that the water
resources of the State be put to beneficial use to the fullest
extent of which they are capable, and that the waste or
unreasonable use or unreasonable methcd of use of wateris
prevented, and that the conseratlon of such waters is to be
exercised with a vie-r to the reasonable and beneficial use
thereof In the Interest of the people and for the public welfare The right to water or to the use or flow of water in or
from any natural stream or water course In this State Is and
shall be limited to such water as shall be reasonably
required for the beneficial use to be served. and such right
does not and shall not extend to the waste or unreasonable
use or unreasonable method of diversIon of water
C.L Cowzr Art X.§ 2
160 Peabod v City of Valleo. 2 Cal 2d 351. 366 (19351
161Stegmrrafg EBnan E Gray. -In Sarch cl 13DXr. The Cornrnn La'r
Or~ns cJ Asm=e X. Sscntur 2 c[ th. Ca'.rn Cnstruttn. 17 hasn-;s
Co,,r LO 225. 228-37(1939) (discussing cases cited nranotes 161-63,
and the history of the reasonable use doctrinel
162 llsLn.67 Cal 2d 132 11967)
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Society v. SuperiorCourt,163 and United States v. State Water
Resources Control Board.'6 In Joslin, plaintiffs owned a
rock and gravel quarry that depended on the unimpeded flow of Marin County's Nicasio Creek to replenish
its stream bed with sediment.' 65 After plaintiffs had
operated the quarry for 22 years, the Marin Municipal
Water District built a dam, and thereby greatly diminished the creek's natural flow.'6 Consequently, sand
and gravel no longer could be deposited in the stream
bed quarried by plaintiffs. Plaintiffs sued to recover
damages to their vested riparian interest in the free7
flowing water.16
The California Supreme Court applied the reasonable use doctrine as embodied in Article X, Section 2
of the California Constitution to deny plaintiffs any
relief whatsoever. Specifically, the supreme court held
that any vested right held by either an appropriator or
a riparian landowner was limited by the mandates of
the reasonable use doctrine.'1 The supreme court further held that a determination of a reasonable use
"cannot be resolved in vacuo isolated from state-wide
considerations of transcendent importance," but must
be decided considering all "circumstances of each
case."'169 Thus, reasonable use limitations do not merely circumscribe how the owner of a water right may use
that property interest, it defines the extent of the right.
That is, the vested interest consists only of the power
to put water to a reasonable use.' 70 Unreasonable use
or waste is not included in the right, and can be taken
away or enjoined by the state without infringing on any
vested interest.' 7 ' The supreme court held as a matter
of law that to allow the full flow of a valuable stream
"to be dissipated in the amassing of mere sand and
72
gravel which ... appears [to serve] no public policy"
was not in accord with the constitutional mandate of
Article X, Section 2, and, that the riparian right did not
extend to that unreasonable use. 17 3
Reasonable use limitations on water rights were
dramatically illustrated in National Audubon Society v.
SuperiorCourt,'74 in which the California Supreme Court
applied a related concept, the public trust doctrine, to
hold that vested rights to divert waters from Mono
Lake to Los Angeles were limited by environmental

concerns. 175 Between 1940 and 1983, the Department
of Water and Power of the City of Los Angeles exercised a state water appropriation permit to divert virtually the entire flow of the five streams that filled
Mono Lake into the Owens Valley Aqueduct. 7 6 Over
time, this diversion caused the lake's water level to fall
significantly and its salinity to increase dramatically,
177
thereby causing enormous environmental damage.
Under the public trust doctrine, inherited from
ancient Rome through the English common-law, "the
sovereign owns all of its navigable waterways and the
lands lying beneath them 'as trustee of a public trust
for the benefit of the people."' 17 8 The doctrine originally served to protect common interests in access to
water for navigation, commerce, and fishing. However,
the scope of the doctrine has been expanded and now
includes protection of tidelands and natural waterways
for conservation, ecological, recreational and scientific
purposes, as well as traditional uses. 179 Because the
state owns all waterways in a trust for Its people, no
party may "acquirle] a vested right to appropriate
water in a manner harmful to the interests protected
by the public trust, "180 and any rights that are acquired
are held "subject to the trust."' 8' Perhaps the most
important consequence of the trust relationship is that
"the continuing power of the state as administrator of
the public trust.., extends to the revocation of previously granted rights or to the enforcement of the trust
182
against lands long thought free of the trust,"

Furthermore, the enforcement of the public trust
against a vested property right does not constitute a
taking, because any such vested right was originally
subject to and limited by the trust, and thus no constitutional "taking" occurs if the public trust is
83
enforced.'
In NationalAudubon Society, the California Supreme
Court held that the ecological, recreational and scientific value of Mono Lake were interests protected by
the public trust. The supreme court found that those
interests were threatened by the continued diversion
of its waters.' 84 The supreme court therefore ordered
the State Water Resources Control Board to reconsider the allocation of the Mono Lake's waters to Los

163. National Audubon Soc'y, 33 Cal. 3d 419 (1983).

176. Id.at 424.

164. State Water Resources Control Bd., 182 Cal. App, 3d 82 (1986).

177. Id.at 424. 429-31.

165 o1in, 67 Cal. 2d at 134.
166. Id.at 134-35.
167. Id at 136.
168. Id.at 137-38
169. Id.at 140
170. Id.at 143.
171, Id.at 143-44.
172. Id.at 140-41 (emphasis in original).

178. Id.at 434 (quoting Colberg v. Cal Dept of Pub. Works, 67 Cal.
2d 408, 416 (1967)).
179. Id.at 434-35. Seealso California Trout v. State Water Resources
Control Bd., 90 Cal. App. 3d 816,821 (1979)
180. National Audubon Soc'y. 33 Cal. 3d at 437, 445.
181.Id.at 445,
182. Id.at 440; seealso, City of Berkeley v. Superior Court, 26 Cal. 3d
515 (1980) (further discussing the application of the public trust doctrine).

173. Id,at 143-44.

183. National Audubon Soz'y, 33 Cal 3d at 440

174. 33 Cal 3d 419 (1983)

184. Id.at 424, 429-31. 447

175 Id.at 437.

185. ld at 447-48.
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Angeles in light of its holding that all rights under Los
Angeles' permit were subject to public trust limitations.185
The expansive reach of the reasonable use doctrine and the appropriate exercise of the public trust
were further defined in United States v. State Water
Resources Control Board.'8 In that case, the California
Court of Appeal upheld state-imposed modifications
to existing State Water Resources Control Board permits granted to the United States Bureau of
Reclamation where the permit modifications were
intended to protect the water quality of the
Sacramento-San loaquin Delta. 87 Among the many
important water law statements the Court of Appeal
made in reaching its holding, two are significant for
present purposes. First, the court held that an evaluation of reasonable use is not static, and must be determined within the context of changing circumstances. 188 Thus, the State Water Resources Control
Board has the -authority to modify Ithe Bureau'sl...
permits to curtail their use of water on the ground that
[the purposes the permits supportedl had become
unreasonable. " 189 Second. the court held that this
power is broad enough to modify permits held by the
federal government. 190
As expansive as these doctrines are, they are necessarily limited by the realities of the California water
market. California's arid climate has long dictated that
large quantities of water be diverted from northern
rivers for delivery to central and southern agricultural
and population centers.' 9' Even though the public
trust and reasonable use doctrines require that the
effects of these diversions on ecological and other
pubic trust interests be considered, California courts
have repeatedly recognized the need to make efficient
use of the state's limited water resources.192 As
California's population has become greatly dependent
on the state-wide diversion of water, no tenable argument can be made that such diversions must be
stopped because they harm public trust interests.19 3
The public trust has a more limited application: the
.state has an affirmative duty to take Ithe public trustl
into account in the planning and allocation of water
resources, and to protect the public trust uses wfienever
feasible."' Thus, the public trust does not necessarily
outweigh other reasonable and beneficial uses of
water.
The combined force of the public trust and reasonable use doctrines lends legitimacy to the argu-

ment for reserved tribal water rights sufficient to protect the salmon fishery in the Klamath and Trinity
Rivers. First. the waters of the Klamath Basin are held
by the State of California in trust for its people, and the
rivers' ecology and fishery are interests protected by
the public trust. Second. any water permits used to
divert water from the rivers may be modified if the use
becomes unreasonable. Because the large diversion
from the Klamath and Trinity Rivers have rendered the
ecosystem incapable of supporting a viable fishery, the
uses that demand such large diversions may have
become unreasonable.
The Hoopa Reservation tribes' argument that their
treaty rights include additional free-flowing water in
the Klamath and Trinity Rivers may be buttressed
therefore by California's public trust and reasonable
use doctrines. 195 As strong as that argument may be. it
must be balanced against the weight of the agricultural and municipal interests dependent on the present
diversions. As the California Supreme Court noted in
National Audubon Society. "it would be disingenuous to
hold that such Inon-public trustl appropriations are
and have always been improper." 6 Thus. while the
public trust and reasonable use doctrines may be used
to limit or even diminish existing rights of appropriation (or to force a more efficient use of the waters of
the Klamath). it is unrealistic to argue that the doctrines require a wholesale divestment of subsequent
appropriators' Interests. Even if such an action were
necessary to protect the ecological, scientific and
recreational public trust interests in the rivers, the
heavy dependency of agricultural and urban users on
the diverted waters renders the full restoration of the
rivers to their pristine and natural flows infeasible
within the framework set out by the supreme court in
National Audubon Society.
IV. Possible Application of the
Wild and Scenic Rivers Act to Preserve
In-Stream Flows for the Benefit of
Salmon Populations In Protected Rivers
A. Environmental Federal Reserved Water Rights
Implied by the W'Jild and Scenic Rivers Act
The doctrine of federally reserved water rights may
also be applied directly through a federal statute, the
Wild and Scenic Rivers Act. 9 7 which passed into law
on October 2. 1968,1" The purpose of the Wild and

186. 182 Cal. App. 3d 82 (1986)-

193 NL:P AiAud
u:n Scey. 33 Cal 3d at 446

187. Id.at 97-98

194 11 (emphasis added)

188. Id.at 129-30.
189. Id.at 130.
190. Id.at 134-35
191. NationalAudubon Soc'y. 33 Cal 3d at 446
192 Id.at 446 (citing Waterford Irrigation Dist v Turlock Irrigation
Dist.. 50 Cal. App 213. 220 (1920))-

195 The argument for increased -stream flaws made under the
Wild and Scenic Riers Act. wz intra text accompaniing notes 197225. can be similarly supported by these two d trInes,
196 Nau:ral! Auiufcn Scey. 33 Cal 3d at 446
197 16 US C §§ 1271-1286 (1985)
198 16 USC §§ 1281-1287 11992)
199 For a summary of the basic proistons of the Wild and Scenic
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Scenic Rivers Act' 99 was to compliment "the established national policy of dam and other construction
at appropriate sections of the rivers of the United
States [with al policy that would preserve other selected rivers or sections thereof in their free-flowing condition to protect the water quality of such rivers and 2to
00
fulfill other vital national conservation purposes."
The legislative policy behind the creation of the Wild
and Scenic Rivers Act manifested a desire to protect
the free-flowing nature of the protected rivers, and to
preserve and protect outstanding "scenic, recreational,
20
geologic, fish and wildlife, historic, landl cultural" '
values.
The most immediate and apparent impact of the
Wild and Scenic Rivers Act was to bar the Federal
Energy Regulatory Commission (FERC) from licensing
or constructing any dam or other water project authorized under the Federal Power Act, 202 either on a protected waterway, or in an area that would directly affect
a protected waterway. 203 Similarly, the Wild and Scenic
Rivers Act prohibits all state and federal agencies from
issuing licenses or rendering other assistance to water
adversely and directly
resource projects that would
24
affect any protected river. 0
Thus, the Wild and Scenic Rivers Act creates a
conservation base line for each protected river. That is,
the condition and extent of the rivers' free-flowing
water and other natural values are preserved as they
were when the rivers were first included in the Wild
and Scenic System. 205 However, this protection does
not apply to future projects on those segments of
rivers to which protection is not extended, nor to pro206
jects already existing on protected segments.
Therefore, even after a waterway is designated a "wild
and scenic river," water diversion upstream from a protected segment may adversely impact the protected
area. 207 This degradation of protected rivers illustrates
the need to use the Wild and Scenic Rivers Act to
extend the scope and increase the effectiveness of gov-

ernment regulations now in place. Theories advocating
Rivers Act, seeSally K Fairfax et al.. Federalism and the Wild and Scenic Rivers
Act. Now You Seeit. Now You Don't. 59 VASH.L REv. 417. 425-30 (1984).
200. 16 U.S.C. § 1271 11985),
201. Id.
202. 16 U.S.C § 791-828 (1985).
203. 16 U.S.C. § 1278 (1985).
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the application of the Wild and Scenic Rivers Act to
force increased in-stream flows in protected segments
downstream from existing diversion projects have not
been tested in court. 208 The Act, however, explicitly creates a federal reserved water right to accomplish Its
209
own conservation purposes.
In the absence of extensive litigation under the
Act, the nature and extent of the federal reserved water
right created by Wild and Scenic River designation "is
not yet well understood."210 However, in light of recent
Supreme Court decisions narrowly construing federal
reserved water rights, 211 if a court were to hold that
such a reserved right exists, the right most likely would
be defined narrowly as providing only enough water to
preserve the enumerated values for which a particular
river was afforded protection. 2 2 Even so, government
assertion of these rights is essential if the full environmental benefits of a "wild and scenic" designation are
to be realized. Such benefits include sufficient Instream flows to ensure viable migrations of anadromous fish and protection of spawning grounds from
213
destruction by siltation.
Assertion of the federal reserved water right In
this largely unexplored judicial territory is further
complicated by Congress' failure to indicate In the Act
the priority date to be attached to the reserved right It
seems to create. 214 This apparent oversight leaves the
extent of the right open to question, as federal
reserved rights may capture only that water unappropriated at the time of the creation of the government
reservation. 215 Thus, water rights established prior to
the creation of the reservation would be unaffected by
216
any government assertion of a federal reserved right,
The logical date at which to fix the priority date for any
federal reserved water rights created under the Act Is
the date on which the particular river was included in
the system. The sole federal court to examine this
issue,217 as well as academics who have considered
it,218 have reached the same conclusion.
The federal reserved water rights created by the
these cases, see Brian E. Gray. No Holier Temples Protecting the National
Parks through Wild and Scenic River Designation, 58 U COLo. L. REV551, 559
n.32 (1988).
209, 16 U.S.C. § 1284(c) (1992). See also Gray. supra note 208, at 568
210, Gray, supra note 208, at 568 The Red River Is the only protected river for which the federal reserved water right has been clearly
defined. Id.at 569 n.84.

204. Id

211. See. e.g.. United States v New Mexico, 438 U S 696 (1978)

205 16 U.S.C. § 1278 (1985).

212. Gray. supra note 208, at 569.

206 Id

213. Id. at 576.

207. Where water continues to be diverted for agricultural irrigation, or hydroelectric projects continue to operate upstream from a protected segment of a river, such diversion often damages populations of
anadromous fish in protected downstream segments. This has occurred
on the Klamath River. affecting the Hoopa Reservation. See supra notes
59-61 and accompanying text.
208. There have been but a few cases interpreting the Wild and
Scenic Rivers Act. none of which offer a comprehensive definition of instream water flows guaranteed by the Act. For a list and description of

214. Id.at 577.
215. See supra text accompanying notes 81-93
216. Id.
217. Gray, supra note 208, at 577 (citing New Mexico ex rel Reynolds
v. Molycorp, Civ, No, 9780-JB (D.N M filed Feb 23, 1984) (stipulation)
218. Id,
219. Id. at 578 (citing 14 CONG,REc 28,313 (1968))

Splin 1994

Sp~ng
lntpeN~
1994The
KPaimi U.r Sdiran

Wild and Scenic Rivers Act are important tools for preserving the ecology of protected rivers. The uncertainty of the Act's scope, however, and its applicability
only to water not yet appropriated when a river is given
protection,2 19 greatly hampers the Act's effectiveness
in preserving those protected segments downstream
from pre-existing water projects. Nevertheless, the
Act's provisions providing for the condemnation of
existing water rights may offer another avenue through
which the purposes of the Act may be achieved.223 The
power to condemn existing rights increases the govemment's ability to fulfill the Act's conservation objectives, even though the owner of the condemned right
must be compensated. 22' The government may need to
exercise its condemnation authority if the amount of
unappropriated water available when the river Is
placed in the -wild and scenic" system is insufficient to
fulfill those objectives.

have priority over any rights created under the Act.
An alternate means of achieving conservation
goals under the Act may be to condemn those preexisting water rights and to compensate those whose
rights are thereby lost, This may ultimately prove the
most effective method of achieving the purposes of the
Trinity and Klamath Rivers' wild and scenic designation and the purpose of the Hoopa Reservation. 225
However, at present, condemnation seems to offer little hope of saving the Klamath River salmon. First.
condemnation of appropriative water rights has been
little explored In either the courts or federal administrative agencies, thus Its effectiveness remains uncertain. Second, the expenditure necessary for such a
widespread condemnation would seem prohibitive in
an era when government agencies are facing continuing fiscal difficulties.

B. The Wild and Scenic Rivers Act Offers
Insufficient Authority to Greatly Improve
In-Stream Flows in the Klamath Basin
The undammed segments of the Klamath and
Trinity Rivers were granted protection under the Wild
and Scenic Rivers Act in 1980.222 This protection may
afford a means of forcing increased in-stream flows to
support the natural salmon stocks found in the protected sections of those rivers. While the "wild and
scenic" designation may be of some use in protecting
the salmon, it is doubtful that the Act can ensure the
salmon's short-term survival or long-term recovery
because of the large numbers of pre-1980 appropriations of Klamath River water.
The priority date of the federal reserved water
right created by the Wild and Scenic Rivers Act is most
likely established at the time the river is incorporated
into the system. 223 This presents an obstacle to applying the Act to saving the Klamath River salmon
because the majority of the diversion projects in the
Klamath River Basin predate the inclusion of the
Trinity and Klamath Rivers in the wild and scenic system. Thus, under the doctrine of federal reserved water
rights. 224 the vested rights of the diversion projects

V. Protection Under the Endangered Species Act
May Be Necessary to Save the Salmon of the
Klamath and Trinity Rivers

220. See 16 U.Sc. § 12841b) (1985) (detailing compensation to be
awarded should such condemnation become necessary)

In response to a petition by ari interested person requesting the

221. Id.4§ 1271-1272. See also Gray. supra note 208. at 576
222. See Fairfax. supra note 199. at 443-44 Sez aLso Fy Coasg R.his
Ruled "Wild." N.Y. Tisms, May 12. 1984. at 7
223. See supra note 218
224. See generally supra text accompanying notes 81-93
225. Id.

226. 16 U.S.C. § 1531(a)1I (1992)
227. Id. § 1531(a){2).
228. Id. § 1531(a)(I)
229. Id. § 1531(b).
230. The Department of the Interior may list a species under the
Endangered Species Act in response to action by the Department of
Commerce pursuant to 16 U S C, §§ 1533{ai{1). 1533{ali21Al-2l{CI). or

A. Application of the Endangered Species Act
The Endangered Species Act was enacted in
response to congressional findings that 'various
species of fish. wildlife, and plants.. .hadl been rendered extinct" 22 6or had 'been so depleted in numbers
that they Iwerel in danger of or threatened with extinction2 7 las a consequence of economic growth and
developmentl untempered by adequate concern and
conservation.'m The purpose of the Act was to "provide a means whereby the ecosystems upon which
endangered.. .and threatened species depend may be
conserved. -2 9
A species is protected under the Endangered
Species Act when It is listed 2 " as either 'endangered "23 1or "threatened"3 2 as those terms are defined
by the Act. Once a species is listed, the federal govemnment. as well as its licensees and permitees. are
prohibited from engaging in activities that jeopardize
the survival of that species or that modify its 'critical
habitat, 23 3 and all persons within United States jurisSecretary of the Interior to list a species as endangered or threatened. 50
CFR §424 14 (19901
231 An endangered' specfs Is'any species which is in danger of
extinction throughout all or a significant
portion olits
rane- 16 USC
1532161(19851
232 A -threatened' species ts "any species which is likly to
become an endangered species within the foreseeable future throughout all ora significant
portion of Its range" 16 USC § 1532120) (1985),
233 'Critical habitat' fora threatened or endangered species is

defined as
Ii)
the specific
areas within the geographical area occupied
by the species, at the time it is listed
lunder the Endangered
Species Acti. on which are found those physical or biologi-

cal features II essential to the conservation of the species
and (lII which may require special
manage ent considerations
or protection, and. 1111
specIfic areas outside the geographic area occup!ed by the species at time it is listed
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diction are prohibited from "taking" a member of that
protected species.234 The Endangered Species Act
broadly defines a taking to include any action or
attempt to "harass, harm, pursue, hunt, shoot, wound,
kill, trap, capture, or collect" 235 a member of an endan-

gered or threatened species.23 6 The "harm" referred to
in the definition is in turn broadly interpreted to
include any act that causes an adverse modification of
237
an endangered species' habitat.
A declining species listed as threatened (rather
than endangered) will receive significantly less protection, because members of the species may be more
238
readily taken under certain limited circumstances.
"Incidental takings" of a threatened species may be
allowed if such takings will not jeopardize the species'
survival or modify its critical habitat.239 Federal activities that cause incidental takings may be authorized
only after a lengthy consultation process verifies that
240
the takings will not threaten the species' survival.
Nonfederal actors may obtain incidental take permits
"although the criteria are quite stringent, [requiring
the] preparation of habitat conservation plans
designed to ensure that any taking will not appreciably
reduce the likelihood of species survival or recovery."24' The permissible justifications for incidental
takings are very limited. One court has gone so far as
to hold that incidental takings are permissible only if
there are no other means available to alleviate popu2 42
lation pressures on an ecosystem.

upon a determination of the Secretary [of the Interiorl that
such areas are essential for the conservation of the species.
16 U,S C.§ 1532(51(A) (1988).
234, Id.§§ 15361a)( 1)(B)-(C). For a brief summary of the provisions
of the Endangered Species Act, see Blumm & Simrin. supra note 22. at
718-23, Melissa K.Estes, Note, The Effect of the Federal EndangeredSpecies Act
on State Water Rights, 22 ENVFL L. 1027 (1992).
235. 16 US.C. § 1532(19) (1985).
236 Id.
237 See Palla v. Hawaii Dep't of Land and Natural Resources, 471
F.Supp. 985 (D. Haw. 1979) (modifying habitat of an endangered native
bird constituted a harm to the species under the Endangered Species
Act)
238. See 16 US.C. § 1533(d) (1985) ("Iwlhenever lal species Is listed. ..
the Secretary shall issue such regulations as he deems necessary
and advisable to provide for the conservation of such species").
239. 16 USC. § 1539(a)()(B) (1985).
240. See Blumm, supranote 22, at 720-21 (describing the consultation process),
241. Id.at 722.
242, D. ROHLF, THE ENDANGERED
SPECIEs
Acr. A GUIDE TO rTS

PROTECTIONS
ANDIMPLEMENTATION,
74-77 (1989) (discussing Sierra Club v.
Clark, 57 F. Supp. 783 (D.Minn. 1984). affd in partand revd in part. 755 F2d
608 (8th Cir. 1985)). cited in Blumm. supra note 22 at 721.
243 Estes. supra note 234. at 1029 (discussing a National Marine
Fisheries Service determination of the effects of reduced flows within the

B. Economic and Ecological Effects of
Listing an Anadromous Fish
Under the Endangered Species Act
It has been widely recognized that depletion of Instream flows is one of the major causes for the decline
43
of salmon populations in the western United States.2
When water flows are diminished, spawning grounds
are destroyed and water temperatures rise to levels
potentially fatal to salmon and newly hatched
smolts. 2 " Recognizing the importance of sufficient
stream flows in the recovery of threatened and endangered species of riparian fish, the Department of the
Interior has in certain cases designated In-stream
246
245
flows as critical habitat under the Act.
Thus, the listing of an anadromous fish as an
endangered or threatened species requires the maintenance of increased in-stream flows if those flows are
designated critical habitat for a listed species. When
salmon have been listed as endangered or threatened,
the actions required by the Endangered Species Act
have had enormous impacts on hydroelectric generation 247 and on the volume of water available for diversion to agricultural use.2 48 Further, any fishing allowed
prior to the listing, whether sport, commercial or subsistence, is prohibited until the population of the listed species recovers to viable levels. 249 The recent listing of the winter-run salmon in the Sacramento River
as a threatened species 250 illustrates some of the
effects that listing an anadromous fish can have on a
riparian economy.
After the Sacramento River winter-run Chinook
was listed, the Bureau of Reclamation was forced to
increase the amount of water released from the Red
Bluff Dam to maintain suitable water temperatures In
Columbia River on native salmon populations) See also United States v.
Washington, 506 F. Supp. 187 (W.D. Wash.) affd in part and rev'd In part and
vacated. 759 F.2d 1353 (9th Cir), cert. denied, 474 U.S 994 (1985) (listing
adequate stream flow as an essential component of salmon habitat)
244. McHugh. supra note 8.
245. See supra note 233 (quoting definition of critical habitat contained In 16 U.S.C § 1532(5)(A) (1988)),
246. Estes. supra note 234, at 1038 (citing 50 C F R §§ 17 95(c),(e))
When the Little Colorado Spindance and the Warner Sucker were protected under the Endangered Species Act, in-stream flows required for
those species' survival was designated critical habitat Depletion of Instream water flows was a!so held to be an adverse habitat modification,
thus constituting a taking within the scope of the Endangered Species
Act, when a proposed dam and reservoir on the South Platte River
threatened to adversely affect the endangered whooping crane,
Riverside Irrigation Dist. v. Andrews. 758 F 2d 508 (10th Cr 1988)
247. See United States v. Glenn-Colusa Irrigation Dist.. 788 F Supp
1126 (E.D. Cal. 1992).
248. See Oregon Natural Resources Council v Bureau of
Reclamation, No. 91-6248 (D Or. filed July 10, 1992). rev'd, 980 F 2d 738
(unpublished op.), 1992 WL 349256 (9th Cir. (1992), (seeking reduced
diversions from Upper Klamath Lake to protect the habitat of two
endangered species of fish, the Shortnose Sucker and the Lost River
Sucker).
249. See supra text accompanying note 234 (describing the ban on
takings under the Endangerec Seecles Act)
250. See 50 C.F.R. §§ 226, 227 (1990)1
251. Blumm & Simrin, supra note 22, at 715
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critical salmon habitats on the Sacramento River. '
These increased releases greatly reduced the facility's
25 2
The operational
capacity to generate electricity.
changes also impacted agricultural customers. For a
short time, the increased in-stream flow requirements'
were managed so that the needed water releases did
not appreciably interrupt deliveries to Central Valley
farmers.2 53 However, not long after the salmon's listing
under the Endangered Species Act, the district court
granted the National Marine Fisheries Service a permanent injunction halting the Glenn-Colusa Irrigation
254
District's diversions from the Sacramento River.
In addition to reducing the amount of water available for irrigation and electrical generation. invoking
the Endangered Species Act to protect a particular
species of anadromous fish may abrogate Native
American treaty fishing rights as to that species.3
Courts have been inconsistent in their conclusions as
to whether Congress intended to abrogate Native
American hunting and fishing treaty rights when it
passed the Endangered Species Act.m' However. federal and state courts most recently addressing the
issue have generally held that the Endangered Species
Act does in fact abrogate treaty hunting and fishing
rights as to protected species.257 This approach is consistent with the Supreme Court's holding that Native
American treaty-based fishing activities can be regulated for conservation purposes.258

sus of its population, the Klamath River salmon clear2
ly meet this criterion. 6
The economic and cultural damage to the
Klamath River Basin that would result from a listing of
one of the Klamath River salmon runs could be catastrophic. second in impact only to the economic disaster that would result if the salmon were to become
extinct Should Klamath salmon be listed under the
Endangered Species Act, sport and commercial
salmon fishing would be suspended, and treaty rights
to take salmon held by the Hoopa and Yurok Tribes
would be abrogated. The suspension of salmon fishing
would remain in effect until a recovery plan mandated
by the Endangered Species Act effected a rebound of
salmon populations sufficient to once again support a
viable fishery on the Klamath.
The draconian measures available under the Act
may be necessary to the eventual recovery of the
Klamath River salmon. However, such measureswould
cause even more financial hardship to the economically depressed region. These hardships hopefully
could be avoided if the additional in-stream flows in
the Klamath Basin guaranteed by the CVPIA stabilize
and increase salmon populations in the Trinity and
Klamath Rivers.

C. The Impact on the Klamath Basin of
Listing the Klamath River Salmon
Under the Endangered Species Act
While the salmon populations in the Klamath
River 259 have not fallen as dramatically as that of the
winter-run salmon in the Sacramento River. 2 salmon
populations need not collapse so precipitously before
they are entitled to protection under the Endangered
Species Act.2 61 The determination of whether a species
should be listed turns simply on whether the species'
survival is threatened. Based on the most recent cen-

Several of the major salmon runs in the western
United States have reached a critical juncture at which
their continued existence is imperiled. Actions taken
now will determine whether these salmon survive
beyond the next few years or join the many runs that
have already disappeared. This Note has outlined
important common-law and statutory arguments that
may be used to guarantee sufficient in-stream flows to
support Klamath River Basin salmon fisheries.
Although this Note has concentrated on the Klamath
and Trinity Rivers, these arguments may be applied

252. Id.
253. Id.
254. Glenn-Colusa Irrigation Dist. 788 F Supp. at 1126 Such an
injunction may be an available remedy even where a particular stretch of
a river has not been declared to be a critical habitat of the endangered
species, if it is shown that continued diversions would be an -adverse
modification of the species habitat- and therefore constitutes a taking
under the ESA. Estes. s,,pra note 234. at 1041 (citing 16 USC § 1531.
Mountain States Legal Found. v, Hodel. 799 F 2d 1423. 1427-28 (10th Cir
1986)).
255. For a summary of the lurisprudence regarding the impact of
the Endangered Species Act on Indian treaty-based hunting and fishing
rights, see Robert 1. Miller. Comment. Speaking with Forked Tongues Irian
Treaties. Salmon. and the Endangered Spieies Art. 70 On- L REv 543, 566-73
(1991).
256. The Eighth Circuit reversed the convictions of a member of
the Yankton Sioux Tribe for killing bald and golden eagles and then selling their body parts to federal undercover agents. United States v Dion.
752 F.2d 1261. 1264-65 (8th Cir. i985lfen Eane). rW'd on oitkr grounds. 476
U.S. 734 (1986). The lower court held that neither the Endangered
Species Act nor the Eagle Protection Act (16 US C §§ 668-68d) (19821)

VI. Conclusion

abrogated Natrwe American treaty rights to hunt bald eagles. Dien. 752
F 2d at 1264-65 The Supreme Court reirstated the convictions, based on
a finding that Congress had intended to abrogate the treaty right to hunt
bald and golden eagles when it passed the Eagle Protection Act. Dion.
476 US at 746
257 Sot United States v Billie. 667 F Supp 1485 ISD Fl& 1986Y
State v Billie. 497 So 2d 889 (Fla DiL. Ct. App 1936) (both courts holdIng that the Endangered Species Act abrogated Seminole Nation treaty
rights to hunt the endangered Florida panther)
25 Sfz PLyallup Tribe v Department of Game. 391 US at 398
iPuyallup II
259 Ske Mcugh. s pra note 8 |iLling Klamath River salmon populations)
260 Sez. 50 CF R § 227 (listing of the Sacramento winter-run
Chinook as threatened)
261 Ser. Lothrop, supra note 22, at 517. Ellis, supra note 8 Ilisting
Columbia River salmon popubltion5i
262 Ser seupa notes 8. 41 Isting Klamath Rier salmon populations)
263 Se: supra note 22
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equally to salmon runs throughout the West and
Northwest. However, no single area of law discussed
herein has been sufficiently developed to provide the
short-term protection needed to see many of the most
endangered runs2 63 through the next few critical years.
Thus, legislative solutions such as the CVPIA are necessary to fill that void.
Prior to the passage of the CVPIA, the strongest
argument for the protection of in-stream flows in the
Klamath and Trinity Rivers was that the Hoopa and
Yurok treaty fishing rights included the reserved right
to sufficient water to support a viable fishery. However,
as history has repeatedly demonstrated, the "trust"
relationship between the United States and Native
American tribes has rarely been fully honored. Strong
precedent for a federal reserved water right under
Native American treaties does exist, and arguments for
such a right are buttressed by California's reasonable
use and public trust doctrines. However, it has not
been widely accepted that the scope of these treatybased fishing rights include a reserved in-stream water
right for the support of Native American fisheries.
The interpretation of the Wild and Scenic Rivers
Act as providing a federal reservation of in-stream
flows suffers from the same flaws as the argument for
in-stream flows under reserved treaty rights. The argument seems compelling on its face, but it has neither
been widely litigated nor widely accepted by the
courts. Further, the priority date on which such a right
would have vested would be quite recent (probably
1980, the date on which the Klamath River was included as a protected river), and thus would not serve to
displace competing pre-existing appropriative rights.
Finally, the Endangered Species Act offers a
means to protect the most endangered salmon runs,
including those on the Klamath and Trinity Rivers.
However, protection of salmon as an endangered
species would prevent even limited fishing, including
incidental takings for Native American ceremonial
uses. Additionally, the Act will soon come before
Congress for re-authorization; by requiring an evaluation of the economic consequences of any protective
measures taken, many proposed changes to the Act
would weaken the protections of listed species. 264 The
enormous costs that agricultural and urban water customers would incur by a listing of the Klamath salmon,
and the inclusion of Klamath water flows as critical
habitat, would certainly weigh against protection of
Klamath Basin salmon under a revised Endangered
Species Act.
Thus, each of the approaches discussed in this
Note falls short of providing an effective short-term

solution to the urgent problems facing many salmon
runs. The severity of the crisis in many areas, Including
the Klamath River Basin, demand that at least a partial
solution be implemented immediately. Salmon populations have fallen so low that, by the time years of litigation are completed to further define water rights
created by treaties with Native American tribes and the
Wild and Scenic Rivers Act, many species may have
already become extinct. Furthermore, courts will follow the Supreme Court's direction in United States v.
New Mexico, 265 that federally reserved water rights are to
be construed narrowly, thus rendering reserved rights
insufficient to maintain many of the most threatened
salmon runs.
However, these three approaches do not represent the only means by which in-stream flows may be
protected. The legislative process represents an equally viable alternative that may be pursued In the short
term to bridge the years before these other rights can
be more broadly defined. The effectiveness of legislative enactments in this area is exemplified by the
impact of the CVPIA. By the provisions of a single act,
Congress went further toward protecting the in-stream
flows necessary to preserve the Klamath River salmon
than all the efforts of the preceding decades combined.
The dramatic increase of in-stream flows guaranteed to the Klamath and Trinity Rivers by the CVPIA
represents the first step in the restoration of a viable
fishery to these rivers. In fact, the results of Increased
flows are already benefitting the Klamath salmon population. 266 However, even this hopeful development
does not guarantee the salmon's recovery nor Its longterm survival. Because salmon populations have been
so depleted in recent years, and other significant

Jan. 15. 1994
264. SeeBattle Over Endangered Species Act, S.F. CHRON.,
at A20, Federal Endangered Species Act Needs Major Overhaul, ARiz. REPUBUC.

CHRON.,
Jan. 28, 1994, at A18. The 1993 salmon run on the Klamath River
was 20.880 fish, the largest escapement In four years However, this
number Is still well below the escapement goals that the National
Marine Fisheries Service has determined are necessary for the salmon's
long-term survival. Id.

Jan 15, 1994. at 138;Joseph Perkins. Threat of Extinction: Endangered Species
Jan. 14,
Act Should BeAmended To Protect Humans Too, SANDIEGo UNION-TRiB.,
1994, at B9,
265. 438 U.S. 696 (1978),
266. SeeGlen Martin, Chinook Salmon Runs Fall Below Goals Again. S.F.

threats 267 to their successful spawning have not been

eliminated, the future of Klamath Basin salmon
remains uncertain. if the salmon are to survive, those
in power must recognize that guarantees of sufficient
water to support the riparian ecosystem are only the
beginning of the long and uncertain road to the preservation and recovery of the Klamath River salmon.

267. Seesupra note 22.

